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Dear Mr Ramsay 

 

Possible Amendment to Rule 262 of the Rules of Procedure of the Unified Patent Court (“UPC”) 
 

I write as President of the European Patent Lawyers Association.  Our members are looking forward with 

great anticipation to the commencement of the new Unified Patent Court.  The Association is aware that 

the Committee has been considering amending the form of Rule 262 concerning the availability of UPC 

Court documents to the public.  We understand that the proposed amendment is to require a reasoned 

request to be made for any documents (including decisions and orders) which will be considered and 

approved by the judge-rapporteur assigned to the case having consulted with the parties.  EPLAW is 

concerned that such a requirement will significantly impede public access to those Court documents and 

is concerned that will not assist in establishing the new Court as the premier venue for international patent 

litigation which it is hoped it can become. 

 

Summary of EPLAW position 

 

EPLAW is concerned that restricting access to Court documents in the proposed manner will significantly 

undermine the transparency of the new Court and may diminish confidence in its operation.  Such a 

restriction also seems likely to impair the speed and extent to which the Court is taken up as an alternative 

to existing national systems of patent dispute resolution. 

 

Is any change necessary? 

 

While disputes before the new Court will be largely brought by private entities, the Court is exercising a 

public function not least in granting injunctions which potentially restrict the availability of goods and 

services to the public across all the participating member states.  Bearing in mind that public function, the 

transparency of the Court’s operation and decisions is of particular significance.  EPLAW is mindful, for 

example, that Recital 27 of the IPR Enforcement Directive (2004/48) notes that “To act as a 

supplementary deterrent to future infringers and to contribute to the awareness of the public at large, it is 

useful to publicise decisions in intellectual property cases” (emphasis added).  It would be unfortunate if 

the new Court, which is expressly required under Article 20 of the UPC Agreement to respect the primacy 

of Union law, were not to be perceived as promoting the objectives of the IPR Enforcement Directive in 

this respect.  Given the public nature of monopoly patent rights, there is a clear public interest in 



 

 

disseminating information concerning both the infringement scope and the upholding or revocation of 

such rights. 

 

The existing rule already allows parties to make representations if their pleadings and evidence, and any 

decisions or such reciting material from those submissions, are confidential.  While it is understood that 

the revisions seek to also take account of potential concerns about the GDPR, there are a number of 

jurisdictions already operating under the GDPR which make inspection of their court files generally open 

to the public without apparent difficulty.   

 

It seems to EPLAW, therefore, that the existing Rule 262 - which the European patent community has 

been expecting to form the basis of the operation of the new Court since 2017 - is both workable and 

would enable optimal uptake and confidence in the new Court. 

 

Paramount that Decisions and Orders at least of the new Court are freely available to the Public 

 

Even if some further restriction by way of reasoned request regarding access to the court file generally 

was thought to be desirable, it certainly should not apply to the decisions and orders of the new Court.  

EPLAW notes that some existing national jurisdictions take a more restrictive approach to access to the 

parties submissions and evidence put before the Court.  While it is beneficial for those following the 

decisions of the Court to be able to understand those decisions in the context of the parties’ submissions 

and evidence (which cannot be replicated in full in the decision itself), the public availability of at least 

the Court’s decisions and orders must surely be a pre-requisite if the new Court is to be seen as a 

respected global venue for the resolution of patent disputes.  With that in mind, if any change is to be 

made to Rule 262, EPLAW would propose that any reasoned request regime apply only to party 

submissions and evidence and not to the actual decisions and orders of the Court.  I attach a table 

proposing amended text for such a modified rule for your consideration. 

 

EPLAW is committed to the success of the new Court, and therefore would be more than willing to 

provide further thoughts and enter into a dialogue, if that is helpful, so as to find a solution which leads to 

a workable system for those operating the new Court whilst addressing the concerns set out above. 

 

All kind regards 

 

 

 

 

Dr Myles Jelf 

(EPLAW President)   





























