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Antitrust and FRAND: What are the legal theories?

 Competition rules used in FRAND litigation are mainly those concerning the abuse of a dominant 

position (article 102 TFUE; Section 2 Sherman Act)

 In both Europe and the United States, the texts on which this prohibition is based are broadly 

formulated. 

 Case law based on these texts all consider that, in principle, the SEP holder can abuse his 

dominant position (US: monopolize the market).

 European Union Law: few guidelines

 Huawei Case (ECJ, 2015) 

 Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European Union to 

horizontal co-operation agreements (2023) [About FRAND: mainly a synthesis of… Huawei] [cooperation 

among SSO and firms isn’t anticompetitive under article 101]

 No definition of what a FRAND is.



Antitrust and FRAND: What are the legal theories?

 The Dominant position

 Consensus on the idea that the SEP holder is not automatically in a dominant 

position

 AG Whatelet, Opinion in Huawei (2014)

 The starting point is to delineate the relevant market

 (very) factual issue

 One theoretical methodoloy but different results



What is the relevant market in FRAND antitrust cases?

 Rambus Case (European Commission, 2009): market for the technology

Motorola (EC, 2014): market for the licensing of technologies



What is the relevant market in FRAND antitrust cases?

 Broadcom v. Qualcomm (US, 2007): market for the SEP holder

technology

 FTC v. Qualcomm (US, 2020)



Dominant Position/Relevant market: conclusion

 Size of the market matters

 UK High Court, Unwired Planet (2017)

 Despite this:

 FRAND committment could be a constraint for the SEP holder

 Power of the SEP holder depends also of the strengh of the standard and 

the SSO (ex. Blue-Ray Disc Association)

 Situation where they are competing SSO and overlapping standards

 The Key Question is: Can you find a suitable substitute for the FRAND-encumbered patent 

in question, readily and at low cost? Is there a credible alternative for the product? 



Antitrust and FRAND: What are the legal theories?

 Abuse

 Motorola (EC, 2014)

 Huawei (ECJ, 2015)

 European Competition Law is probably more willing to find an abuse because of:

- the concept of special responsability (does’nt exist in US law)

- EU Law more concerned by the structure of the market (some other laws focuse primarily on 
consumer welfare)



Antitrust and FRAND: What are the legal theories?

 But…

In Europe, there are several important decisions in which dominance has been upheld, but courts are often 

reluctant to recognize abuse.

- Hard to prove excessive prices and discriminations under article 102 (very few cases)

- Hard to characterize the harmful effect on the consumers (because antitrust protects competition, not 

competitors)

Points of comparison (US Law) (very few cases of « Monopolization »)

FTC v. Qualcomm (2020)



Antitrust and FRAND: What are the legal theories?

 Conclusion: two « legal theories » (or two different approaches)

 European competition Law: SEP holder may engage in abusive conduct. Antitrust can 

be a usefull tool. 

 Rambus Case, Motorola Case (European Commission)

 In contrast: Some authors, judges and commentators (especially in the US) believe that

antitrust is the wrong tool.

 FTC v. Qualcomm



Which remedies are available?

 Courts

 US Law: Treble damages + court injunctions to order changes in antitrust defendant’s

conduct.

 Europe: Damages + Agreements or clauses imposed by a dominant firm shall be void + 

injunctions/interim measures (depending of the national court : principle of procedural 

autonomy i.e. EU Member States are free to establish their own national procedural rules to 

govern the exercise of EU law).

 Competition Authorities

 Fines (limited to 10% of the overall annual turnover of the company. The 10% limit may be 

based on the turnover of the group to which the company belongs)

 Commitments

 Injunctions (and also interim measures: measures must justified by the risk of serious, 

irreparable harm)

 No “contractual powers”.



Remedies: an interesting french case (the French neighbouring rights case, 

2020)



National courts or Competition Authorities?

 The courts are probably the natural judges for FRAND litigations, even though the parties invoke

antitrust arguments.

 But: the plaintiffs are confronted to difficulties to prove antirust wrondoings: complex economics and

controversial issues. Expensive.

 Authorities: highly qualified staff, with economics skills, and various investigative powers.

 But: limited resources (are competition authorities well suited to hear all the FRAND litigations?).

 Since Directive ECN+ (2019), national competition authorities shall have the power to set their

priorities (i.e. they are obliged to consider formal complaints, but have the power to reject such

complaints on the grounds that they do not consider such complaints to be an enforcement priority).



Conclusion
 A last question is is whether the non-discrimination rules of antitrust law can be used to 

interpret FRAND contractual disputes?

 The “ND” of FRAND vs the article 102 (c)

 Few cases involving discriminations between a dominant company and non rival 
companies (i.e. second line discrimination). Difficult to assess anticompetitive effects (no 
eviction/foreclosure effect).

 Interpretation of non-discrimination in antitrust law is very restrictive: competition law only 
concerned with discrimination that distorts competition on the market (and affect the 
structure and/or consumer welfare).



Thank you!
JEAN-CHRISTOPHE.RODA@UNIV-LYON3.FR
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